COMPTROLLER GENERAL OF THE UNITED STATES
WASHING'TON, D.C, 20343
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B-177557 July 23, 1973

Collier, Shannon, Nill and Edwvards
1625 Lye Street, NV,
Washington, D. C, 200006

Attention: Ronald Kolins, Esquire
Gentlemen:

Dy letter dated December B8, 1972, and subsequent correspondence,
you protested on behalf of Comten, Incorporated, apainst Modification
No., 2 to a contract hatireen tne General Services Administration and
Tenpo Computers, Incorporated. You contend that the modification con-
stituted a contract award without vegard to the applicable procedurcs
reiating to either advertised or negotiated procurecnents,

The General Sarvices Adninistration (GSA) purasuant to request
for proposals (RFP) No, 3-FP-B3-N-10222, awarded a nepotiated contract
(No. ©S-035-38601) to Tempo Computers, Incorporated (Tempo) on July 17,
1972. The contract provided for the procurcnment of 11 Rezional Conm-
munication Terminale (RCT) and 3 YMessage Center Commmication Terninals
(1‘CCT) for Mamsage Suitching Centers (1ISC).

The contract was modified cffective October 26, 1972, by Modifi-~
cation No. 2, Thia modification, in esaence, provided for the procure-
ment of additional RCTs for the United States Secret Service, Social
Security Adnin:stration and the Veterans Administration.

Although GSA does not concede your argument concerning the
validity of the modification, it contends that your protest is without
nmerit Iin any event since the circumstances justified a sole-sour:e
awvard to Tempo under auchority of 41 U.S8,C. 252(c)(10), vhich Authorizes
negotiation whare it is impracticable to secure couwpetition.

In this coanection, you contend that not only did the factual
circumstancas fail to justify dispensing with formal advertising pre-
cedurea, but that the procurement was invalid because it did not
comport with corpetitiva nepotiating procedures, With regard to the
€irst point, you contend that specifications and descriptions of
equipnent ware available for the Social Security system and thus it
#a8 not impracticable to secure competition by formal advertising.
Without purruing this point further, you assert that even if a
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nagotiated procurement was justified, GSA failed to follow the
appropriate procedural requirements, You point out that the appli-
cable regulations require that- proposals shall be solicitaed fyrom

the maximum number of qualified sources and that nespotiated procure-
ments shall be on a comnetitiva basius to the maxiwum practical extent,
citing scction 1-3,101 % the Federal Procurement Repulations (FI'R),
You therefore contend ...at GSA abused its authority by nogotiating the
congcract on A sola-gource busis with Tempo since Comten and other
firma ore also capable of providing the equipment.

As noted above, GSA justifies its procurement action on tho
basis of 41 U,5.C. 252(c)(10), which authorizes the negotiation of
purchases and contracts '"for property or services for vhich it is
impracticable to secura competition," Modification No, 2 cites the
statute as authovrity for the procurement, Implernienting the statute
48 sgetion 1-3,210(a)(1l) of the Fedaral Procurcment Repulations,
which provides as illustrative of one usa of auch authority: 'When
property ox snrvices can be obtained from only one peraon or firm
(sole bource of supply)," VPurthermore, subpararraph (b) of that
section provides that a contract nepgotinted pursuant thereto bae
supported by a Determination and Findingas justifying the uvae of
such authority,

The Determination and Pindingo prepared by the Direetor, Pro-
curement Division, GSA, prior to execution of the subjeet nodifica-
tion to justify the usc of nepotiating authority readon:

In accordance with Section 307 of tha Federal Property
and Administrative Scrvices Act of 1949, 63 Stat, 390,
ao amended (41 1),5,C. 257) and the authority delegated
to we by GSA Order 3AM P 5450.28, 1 Lereby make the
following findinga:

Tha prinary mission of tha United States Sacret Service

is to providu protection of the President, the Vice Presi-
dent of the United States, and to Foreign Dignitaries,
Foruign lissions, and to other parasons designated by law,

The Secrot Service in providing this protaction has been \
oparating with an outmoded, inadequate, dangerously glow \
communication systen. Their present. system does not have

the capability to interface various data banks beleaging

to other law enforcement hodics including the Mational N
Crima Infermation Center, nor dces it have the capability
to address all point bulletins to thair field offices.
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Today's climate of incroasad political violence makes

it mandatory that every advantage of wodern technology
be employed to prnvide adequate protection for thauo
high ranking Government officials, The threat of vio-
lence 18 azlwaya prerent and the Sceret Service 1is
hanpared by the present outmoded comrtunication system.
Tha ability of the Sceret Servico to deal with incidentn
of violence is being impacted with evary day of delay
in sacuring an adequate communications syatem,

The GSA has been advised by the Chief of Recret Servicas,
by letter, that to accomplisgh the mission ef their
agency it is inmperative that this project be expedited
so that the ayatem cau become operational by Jenuary 1,
1973 or bofore tha presidential inauguration.

Other urgent requirements for cormunications computers

have originated for the Vetorans Administration and
Social Security Administration. The conputers are
requircd to replace present of f-line mapnetic tape
terminale which have becoms egaturated with ney

data traffic arising from extended coverapge of Medi-
cara, Social Saecurity and Veterans Proqrama, The present
ayastems consist of obsolate antiquated wmapgnetic tape
terminals that arve approximately 12 years old and are
not compatible with the aquiprments to be dolivered

under contract No. GS-035-38601 (njai computers), A
delay of these systems would create excessive hardships
for the racipients of these apencies compensation c¢hecks.
Replacenent of thesa magnatic tape terminals with the

nini computers will not require any change in thae software

being developed for the original mini computor confipura-

tiou, Under the mini computer concepv the Governnent will

benefit greatly not only from opaerational and economic -
improvements but will achieve tho flenibility and com-

patibility neccesary to accomplish the wandate of
providing superior communication services for the Faderal

Government,

The urgency of the above requirements dietates that the

pregent contract No, GS5-035-3860) with Terpo Coiputers Ing,,

be smended to include f£ive additional mini computers.
The above contract was awarded on 8 comvetitive baasis o
the lowust reaponsive bidder., Tcmpo equipment was bench

wmarked and performed in accordancoe with all upecifications.,
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Amending the Tempo Contract is the only feasible way
to rect the above requivements within the specified
time frame,

Based upon the foregoing findings, I hareby datoermine
that:

a. The proposed contract No, GS-035-38601 be amended

to include the additional hardvare which 1s irpracti-
cable to secure competitively by formal advertising, and
which 48 therafore, vithin the purview of section 302(c)
(10) of tha Federal Property and Administrative Scrvices
Act of 1949, as amended (41 U.S.C. 252(c)(10),

b. In view of the foregoing, a contract for the avove

services may be negotiated with Terpo Computer Inc., by

an authorized contractinp officer of the Federal Supply
Sarvice, PRegiocn 3, [Underlining supplied.]

It can be seen from the Datevmination and Findings that in nego-
tiating the nodification teo the subject contvract GSA did not rely on
the fact that specifications were not avallable for formal advertising.
Rathox, GSA based its determination to negotiate on a sole-source
ba:is on the belief that only Tempo could supply the required equip-
ment within the specified time frame., In this regard, CSA reports
a8 follows:

Vhile dalivery requirements were definitely a basis for

GS8A's determination, tliey vero not the only reasons ad-

vanced b7 GSA as justifiration for modifying the existing

TRMPO contract. As previously discussed, the systems

at issue wera intendod to incerface with and he an inte-

gral part of the ARS {Advanced Rocords Syster), OCSA had

Just recently canvassed the industry vhen the basic con- \
tract was avarded shortly befors the isaguance of Modifi-

cation No, 2; it was falt that since TEMPO equipment fur-
nished tn GSA undor the initial ccntract weuld be pro-

grammed to interface with ARS, a certain degroe of ayatems
.compatability srould be derived from the acquisition of - \,
TRMPO equipment for USSS and SSA, TFurthew, tha TEMPO .
equipment installed undar the initial award was succosa=~ \

fully benchmarked in July, 1972, & % % Thus, there was \

some demonstrated assurance that the equipment designated

in Modification No. 2 hiad the capability of satisfyinp the
needa of USSS and SSA without causing a detrimental impact

to their respectiva missions and programs. From a functional
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basia, therefore, GSA was of the opinion that only TEXPO
nystems could meat tho needs of both agencies within the
given time frames without lmpairing their missions,

From the record, it appears that the equipment called for undor
Tempo's contract, as amended prior to the subject modification, was
an integral part of GSA's change from "off line" to "on line" opera-
tions in connection with its Advanced Records Syatem (AS), When
the Secret Service and the Social Security Administration came to
GSA with their requirements in Aupunt 1972, the deternination was
wade that with certain additional features the Tempo equipment
called for under the contract would meet thpge requirenents,
Furthermore, it was determined that bccause of the sinilarity
between the equipment called for under the contract, including
certain expansion capabtlitiea,,and the equiprent needed to meet
the Secret Sevvicea and Social . curity requirements, Tempo could furnish
equipment which would not have to undorpo possibly lenpthy checkout
procedures and vould thereby be operational within the time frame
required, While the add-on features and the "front ending" capa-
bility, in particulav, for the Sncial Security equipment may be such
as to make modification of the contract of doubtful prooricty, we
see no baoils for diasagreeinn with GSA's position that in spite of these
differences the successaful benchmarking of the equipmant uiader the
contract resulted in Temps heino uniquely qualified to supply the
additional equiprent within the required tima frare, Therefore, it
is our view that this reason was a proper basia for uso of the nego-
tiatlon authority provided by 41 1.S5,C. 252(c) (1Q), as implemented
by FPR 1-3.210(a) (). Accordingly, we cannot conclude that GSA's
action was arbitrary,

You contend, however, that the urgency finding was erroncous and,
therefore, the Determination and Findings is not valid, In this con-
nection, you point out that the contract for noftware, vithout wvhich
the computars procured under Modification No. 2 are not functional,
was not avarded until December 8, 1972, with a 120-day maximun de-
livery date, On thie basis, yolt conclude that the cowmputer procured
pursuant to Modification No., 2 could not have been operational until
at leasi April 1973 and, therafora, the hardware was not needed until

that date.

You also contend that GSA's proffered justification for procuring
the Social Sacurity system based on uvgent delivery requirements is
refutable. You assert that the Social Sccurity aystem is predicated
on increased volunaa of data traffic reaulting from new social security
legislation signed into law October 30, 1972. In this regard, you
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vafer to a letter from Social Security dated November 7, 1972, wherein
an accelerated installation achedule for its previously ordared equip-
mant is requested, You point out, however, that Modification No, 2
bears an effective date of October 26, 1972, and precedes both: “.a crca-
tion of the alleged urpency as well as Social Security's letter dis-
cuasing its tire requirementa,

In connection with tha Secrat Sarvice System, GSA reports that the
Sacret Service had planned to use the standard software supplied under
anothor contract to meet Secret Scrvice's requirements, Subsoquent to
Hodification Ho, 2 of the contrach, further evaluation indicated that
modification of the standard softwara package would be necessary,
Accordingly, on December 8, 1972, a contract for modified coftware \-as
avarded, Howev.r, in order to maintain a mininum messapge avitching
capability 1t vas decided that Secret Service could initinlly use tha
st andard software in connection with the new equipment and veplace it
with the modificd software on a phased basis as it vas daveloped., Thus,
at the time Modification NHu, 2 was negotiated, GSA apparently had every
intention of neeting a January deadline. It was not until after execu-~
tion of the nodification that it was learnad that modified software vould
be required.

He note in repard to the Social Security system that the Datermiunaticn
and F indings mads by GSA does not rely oun the November 7, 1972, letter
from Sociel Sccurity vhercin it po!ated that its neuds had becoms more urgent
vith tha signing of new lepislation, Rathar, GSA relied on its under-
standing basad upon confercneas with cognizant people within the Social
. Security Admiuistration pr.lor to the date of the modification that there
vas an urgent requirement to roplace present off-line rwagnetic tape ter-
ninals which had become saturated with new data traffic arising from ox-
tended coverape of medical, Social Security and Veteran's programs,

Finally, you have urged that we raject GSA's veport as it was filed
in this Office more than 20 days (23 daya) after recaipt by GSA of the
complete statemant of protest, contrary to our Interim Bid Proteat Pro-
cecdures and Standards, 4 CFR 20,5. As noted in the preamble to the regu-
lations, CAO "has no authority either to impose time limits on contracting
sgencies for reports on protests or to regulate the withholding of award."
While we believe that the contracting agencies should muke reasonsble efforts
to meet tha bid protest tine limits, we do not think it would be appropriate
to grant your requeRnt,

In accordance with the foregoing, your protest is denjed.

4

Sincerely yours,
E, H. Morse, Jr.
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For the Conptroller General
- , of the United States
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